United Sta tes Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



V ✓** * % -J 


/ : '■ 


BRIEF FOR APPELLEE 


®nite& States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10900 


John T. McQttaid, ap: 



United States of America, appellee 




APPEAL FROM TEE EXITED STATES DISTRICT COURT FOR TEE 

DISTRICT OF COLUMBIA 


GEORGE MORRIS PAY, 

United States Attorney. 
WILLIAM S. McELNLEY, 
JOSEPH M HOWARD, ! 
THOMAS A. FLANNERY, 
Assistant United States Attorneys. 


\ \ 


United States Court of Appeals 

For the 

District of Columbia Circuit 


FILED AUG 24 1951 


CLERK 


' v j. , • , '. S »•;.>* 

' • .• . , 

... • x 

, •' * «. 


,k '* ■# ’ 



No. 10900 

STATEMENT OF QUESTIONS PRESENTED 

-jj 

I 

Whether the Court is required to instruct the jury in a 
prosecution for receiving stolen property under D. C. Code 
(1940) 22-2205, that it must determine whether or not the 
value of the stolen property is greater or less than $35.00. 

II 

Whether appellant should have been allowed to explain the 
circumstances of a prior arrest concerning which his character 
witnesses were cross-examined. 

III 

Whether the trial court erred in excluding secondary evi¬ 
dence of the contents of a catalogue in the absence of a satis¬ 
factory explanation by the appellant of his failure to offer tfye 
catalogue itself in evidence. 

IV 

Whether appellant was substantially prejudiced by a ques¬ 
tion put to him by the prosecution and excluded by the court, 
the purpose of which was to show that appellant had previously 
made statements inconsistent with his testimony on direct 
examination. 

V 

Whether the evidence was sufficient to sustain the verdict. 

!: co 
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COITNTERSTATEMENT of the case 

• , , # { »• y T ' ^ 

This is an appeal from a judgment of guilty of the crime of 
receiving stolen goods (Title 22, Section 2205, D. C. Code, 1940 
Edition), rendered by the United States District Court for 
the District of Columbia. 

The appellant was indicted on one count charging that 
on or about July 15, 1948, he did receive in the District of 
Columbia certain property of the Noland Company, Incor¬ 
porated, of the value of about $1,115.01, knowing the same to 
have been stolen with intent to defraud the owner thereof. 
After conviction the appellant was sentenced to imprisonment 
for a period of 3 to 9 months, but the execution of sentence was 
suspended and the appellant was placed on probation for one 
year. * • . ^ 

. The evidence in support of the verdict may briefly be sum¬ 
marized as follows: - ;<* 

Edward W. Fox, Jr., testified that in July 1948, he had been 
employed by the Noland Company in Washington, D. C. 

(i) 
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(R. 5). He stated that in July 1948 he had a conversation 
with the defendant relative to the defendant securing for him 
certain equipment which belonged to the Noland Company. 
The witness Fox also testified that he had subsequent conver¬ 
sations with the defendant and that the defendant told him 
that if he could get any property of the Noland Company to 
deliver it to his store and that he would pay him for the prop¬ 
erty (R. 8). As a result of the conversations Fox, in company 
with another person also employed by the Noland Company, 
one John Richard Tate, delivered a band saw of the value of 
approximately S300 (R. 10) and certain other property of the 
Noland Company to the defendant's store. Fox testified that 
he had stolen this property from the Noland Company and had 
delivered it to the defendant's place of business at Third and 
H Streets NW., in the District of Columbia. The witness also 
testified that the defendant told him not to worry, that he 
would have the stolen property transported out of town, and 
that he had recorded in his property book that he had received 
the stolen property from people from out of town (R. 16). 

John Richard Tate testified that he had been employed by 
the Noland Company in July 1948 and that at the request of 
Fox, he had delivered a large saw and other property of the 
Noland Company to the defendant (R. 58). 

Joseph Bonaccorsy attached to the Metropolitan Police De¬ 
partment testified that he, on September 17,1948, had gone to 
the defendant's used-furniture store in company with Officer 
Webb and, after identifying themselves, they asked to look at 
the defendant's record book. The defendant stated that he 
could not find his book and that he had lost it. The officers 
then observed certain motors and saws and upon asking the 
defendant where he had gotten them he stated at first that he 
had gotten them from a store on First Street, but finally stated 
that he had bought it from an unknown colored man (R. 
71-72). After discovering certain other property the posses¬ 
sion of which the defendant couldn't satisfactorily explain, the 
officers proceeded to arrest the defendant. 

Officer Arthur L. Webb corroborated the testimony of Officer 
Bonaccorsy and testified that, upon receiving information that 
the defendant had stolen property in his store, they had gone 
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to his store and discovered the property which was later iden¬ 
tified as the property of the Noland Company (R. 97-98). 

The defendant testified that he had purchased certain arti¬ 
cles from Fox, but that Fox had told him that he was buying 
them at an employee's discount from the Noland Company and 
was merely reselling them to the defendant (R. 117). The de¬ 
fendant admitted (R. 126) that when questioned as to where 
he had gotten the property, he had told the officers that he had 
gotten it from a store on First Street, and later stated that he 
had bought it from a colored man. The defendant claimed 
that he had concealed the origin of the property because the 
officers had threatened him (R. 129). The defendant ad¬ 
mitted that he had bought the property but denied that he 
knew that it had been stolen. 

The basic issue of fact to be determined by the jury was 
whether to believe the story of the defendant, or the testimony 
of the witnesses for the Government. The jury after being 
fully instructed on the applicable law in the case, returned a 
verdict of guilty. The appellant was then sentenced to im¬ 
prisonment for a period of 3 to 9 months, but the execution of 
sentence was suspended and he was placed on probation for 
one year. 

STATUTE INVOLVED 

Title 22, Section 2205, D. C. Code (1940 Edition) provides: . 

Any person who shall receive or buy anything of value 
which shall have been stolen or obtained by robbery, 
knowing the same to be stolen or so obtained by rob¬ 
bery, with intent to defraud the owner thereof, if the 
thing or things received or bought shall be of the value 
of thirty-five dollars or upward, shall suffer imprison¬ 
ment for not less than one year nor more than ten years; 
or if the value of the thing or things so received or 
bought be less than thirty-five dollars, shall suffer im¬ 
prisonment for not more than two years. (Mar. 3,1901, 
31 Stat. 1324, ch. 854, § 829.) 

SUMMARY OF ARGUMENT 

Appellant states that it was reversible error to fail to instruct 
the jury on the subject of value where the statute provided for 
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two degrees of punishment depending on the value of the goods. 
The Government contends, however, that the question of pun¬ 
ishment is a question solely for the court to determine and that 
the question of whether or not the value of the goods in ques¬ 
tion was under $35.00 was not an issue in this case since the 
defendant admitted buying goods greatly in excess of $35.00 
which left only the question of guilty knowledge to be deter¬ 
mined by the jury. In any event, the defendant was not prej¬ 
udiced since he received a term of only 3 to 9 months and was 
placed on probation. The statute provides that a sentence of 
not more than two years may be given if the value of the prop¬ 
erty received is less than $35.00, and that if the value of the 
property received is $35.00 or more the defendant shall be 
sentenced to not less than one nor more than ten years. There¬ 
fore, the sentence given the defendant was within the minimum 
provided by the statute. The court completely instructed the 
jury on the law in the case and no objection was raised by the 
defendant in regard to the charge. 

Appellant contends further that the trial court committed 
reversible error in refusing to allow the defendant to offer testi¬ 
mony relative to his version of circumstances surrounding cer¬ 
tain arrests about which his character witnesses were cross- 
examined. Appellant feels that since a defendant is permitted 
to explain the circumstances surrounding prior convictions that 
he should also be permitted to explain circumstances of arrests 
about which his character witnesses were cross-examined. 
There is, however, an important distinction between the two 
types of evidence. When a defendant puts his reputation into 
issue by the introduction of character testimony, the prosecu¬ 
tion is entitled to ask the witnesses what they had heard about 
his reputation in the community. An arrest even though un¬ 
justified could affect the defendant's reputation in the com¬ 
munity. The character witnesses themselves could have testi¬ 
fied as to what they had heard about the circumstances of the 
arrest, but it would have been improper to have permitted the 
defendant to give his version of the arrests. The court fully 
instructed the jury on character testimony (R. 186, 187), and 
again (R. 188), at the request of counsel for the defendant, 
repeated the instruction. 
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Appellant also states that defendant should have been en¬ 
titled to testify from his independent recollection as to the 
value of certain articles he had seen listed in a‘manufacturer's 
catalog. Such testimony would clearly have been hearsay, 
since the catalog itself was the best evidence and the court 
properly excluded this hearsay testimony. Counsel for the 
defendant made no formal objection to the barring of this 
testimony and even admitted (R. 131) that it was probably 
not too material and that the case would turn on whether or 
not the jury believed the Government witnesses. 

The appellant further contends that the Government attor¬ 
ney committed prejudicial error in interrogating a witness on 
a matter which was beyond the scope of direct examination. 
The court excluded this evidence, and since the evidence was 
not received the defendant was not prejudiced. The court in 
its charge (R. 184) instructed the jury to pay no attention to 
any evidence that had been excluded. 

The evidence in this case clearly proved beyond a reasonable 
doubt that the defendant was guilty as charged of receiving 
stolen property. 

ARGUMENT 

I 

Where a defendant is charged with the offense of receiving 
stolen goods, it is not incumbent upon the court to instruct 
the jury that they must determine whether the value of 
the stolen goods is greater than or less than $35.00, since the 
question of punishment is one to be determined solely by the 
court. 

Appellant claims that the court should have instructed the 
jury that it could return one of the following three verdicts: 
(1) Not Guilty, (2) Guilty, over $35.00 in value, (3) Guilty, 
under $35.00 in value (Br. 10). Such an instruction would 
have been absolutely meaningless in this case, since the de¬ 
fendant admitted in his testimony that he had bought certain 
of the stolen articles from the Government witness. The value 
of these articles was greatly in excess of $35.00 (R. 124, 125). 
The defendant admitted that he had paid $75.00 for a saw, 
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$123.00 for a six-inch joiner and half-horsepower motor, and 
$128.00 for a band saw. All of the above-mentioned articles 
were part of the property stolen from the Noland Company. 
The defendant, although admitting that he had purchased 
these stolen articles, denied that he knew that they had been 
stolen. Therefore, the issue of whether the value of the prop¬ 
erty was greater or less than $35.00 never arose in this case, 
since the defendant admitted buying the above-mentioned 
articles, leaving only the question, whether or not the defend¬ 
ant knew that they were stolen at the time they were purchased, 
to be determined by the jury. Counsel for the defendant ad¬ 
mitted this. (R. 131.) 

Mr. Laughlin. I think the case boils down to this— 
whether the jury is going to believe those two people. 

The Court. That is right. He has admitted he 
bought this stuff from Fox and paid him. He has told 
how and when. They have told a story just directly 
the opposite and it is going to be a question of veracity. 

Mr. Laughlin. Then I will omit all of this. 

In the cases of Fisher v. State, 1 So. 2d 460, and Botnick v. 
Commonwealth, 99 S. W. 2d 188, cited by the appellant, the 
statutes therein mentioned made the crime of receiving stolen 
property a misdemeanor, if the value of the property was under 
a certain amount. Therefore, an instruction authorizing con¬ 
viction of a felony without regard to the value of the property 
was held erroneous. Such a situation clearly does not exist in 
the case at bar and could not arise in this jurisdiction since 
the offense of receiving stolen goods is always a felony regard¬ 
less of the amount. In this jurisdiction the question of value 
is only pertinent as far as imposing sentence is concerned, and 
the sentence is a matter to be considered solely by the court. 

In any event it is difficult to perceive how the defendant 
could possibly have been prejudiced by the failure of the court 
to instruct the jury as to value, since he received a sentence of 
only 3 to 9 months and was placed on probation. This sen¬ 
tence was well within the minimum provided under the statute, 
which provides that where the value of the property is less 
than $35.00 the sentence may not exceed two years and where 
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the value of the property is $35.00 or more the defendant may 
be sentenced to from 1 to 10 years. The substantial rights of 
the defendant have not been prejudiced even assuming that the 
court should have instructed the jury as he claims. 

In the case of Guy v. United States, 71 App. D. C. 89,107 F. 
2d 288, the court stated: 

Where guilt is clearly established by competent evi¬ 
dence error in the admission or exclusion of other evi¬ 
dence or in the charge to the jury which does not affect 
the substantial rights of the accused is not grounds for 
reversal of conviction. 

See also Alexander v. United States, 78 U. S. App. D. C. 34, 
136 F. 2d 783; and Wheeler v. United States , No. 10,859, de¬ 
cided June 21,1951. In the case of Morgan v. United States, 
F. 2d 473 (C. A. 8), certiorari denied 305 U. S. 648, the court 
stated, “Under the law as now declared, the former practice of 
holding an error reversible unless the opposite party can affirma¬ 
tively demonstrate it was harmless is changed, and the burden 
now is on the complaining party to show from the record as a 
whole the denial of some substantial right.” See also Rule 
52 (a), Federal Rules of Criminal Procedure, and United 
States v. Homstezn, 176 F. 2d 217 (CL A- 7). There was no 
evidence in this case which would have justified the court in 
instructing the jury on value as the defendant now claims it 
should have been instructed. There was no evidence to justify 
such an instruction, and so to charge would only tend to con¬ 
fuse and mislead the jury. See MacIUrath v. United States , 
87 U. S. App. D. C. —, 188 F. 2d 1009. 

n 

The trial Court did not commit an error of law in refusing to 
per mit the defendant to explain the circumstances of cer¬ 
tain prior arrests about which his character witnesses were 
cross-examined. 

Counsel for the appellant admits in his brief (Br. 12) that, 
in accordance with this Court's decision in the case of Josey v. 
United States, 77 U. S. App. D. C. 321,135 F. 2d 809, a charac¬ 
ter witness may be cross-examined as to his knowledge of prior 
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arrests of the defendant, whether or not they culminated in 
convictions. Counsel for the appellant also admits that this 
decision is in harmony with the weight of authority in other 
jurisdictions. However, although admitting that by the de¬ 
cision in the Josey case such cross-examination of a character 
witness is proper, counsel for the appellant maintains that the 
defendant should have been permitted to take the stand and 
explain the circumstances of each arrest. Counsel for the ap¬ 
pellant then cites the case of United States v. Boyer, 80 U. S. 
App. D. C. 202,150 F. 2d 595, which dealt with the question of 
whether a defendant, or any other witness, whose credibility 
as a witness has been attacked on cross-examination by ques¬ 
tions as to previous convictions, which that defendant or wit¬ 
ness has incurred, may explain the circumstances of such prior 
convictions. 

The appellant has confused the issue in this case by citing the 
Boyer case and other cases of that nature. Those cases deal 
with the right of a witness (whether it be the defendant him¬ 
self, or any other witness), whose credibility has been attacked 
by proof of a prior conviction, to reiiabiLitate himself, if possi¬ 
ble, by explaining the circumstances of the conviction. That is 
/ not the issue here. The issue here is whether the defendant 
may offer an explanation of derogatory rumors about which his 
reputation witnesses have been cross-examined. These wit¬ 
nesses have testified that the defendant’s reputation is good. 
If they admit that they have heard that the defendant had 
been previously arrested, their estimate may be shaken in the 
eyes of the jury. Obviously, if their estimate of the defend¬ 
ant’s reputation is to be rehabilitated, the explanation of the 
circumstances of the arrest must come from them, not from 
the defendant. State v. Doris, 51 Ore. 136,160-161, 94 P. 44, 
51-52. 

The defendant’s character is never an issue in a criminal case 
unless he himself introduces the question. He may do so by 
adducing witnesses who testify that his reputation in the com¬ 
munity is excellent. But when the appellant does put his rep¬ 
utation in issue by the introduction of such character testi¬ 
mony, the prosecutor is entitled to ask whether the character 
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witnesses have heard of any conduct negativing a favorable 
reputation. See Stewart v. United States, 70 App. D. C. 101, 
104 F. 2d 234; Michdson v. United States, 335 U. S. 469; 
Smith v. United States, 173 F. 2d 181 (C. A. 9)... 

A prior arrest, even though unjustified, may be damaging to 
a person’s reputation. Counsel for the defendant could have 
properly asked the character witnesses themselves what they 
had heard in regard to the circumstances surrounding these ar- * 
rests, but he did not do this. The trial court properly prevented 
the defendant from giving his version of the arrests, since the 
jury should not have heard the defendant’s personal opinions 
and beliefs, but rather what the character witnesses themselves 
had heard about the defendant’s reputation in the community. 

The defendant by offering this character testimony hoped to 
persuade the jury that he was a man of good reputation in the 
community, and that it was improbable that he could have 
committed the crime of which he was accused. It was entirely 
proper for the defendant to introduce such testimony, but it 
was equally proper for the prosecution to closely cross-examine 
these witnesses as to their knowledge of the defendant’s repu¬ 
tation in the community. The circumstances surrounding 
these prior arrests of the defendant were immaterial unless 
those circumstances were known in the community. The im¬ 
portant fact was whether or not the witnesses had heard about 
the arrests. By his introduction of reputation evidence the 
defendant had put his reputation into issue. It is to be empha¬ 
sized that the purpose of the prosecutor’s questions was, not to 
impeach the character of the defendant, but to test the wit¬ 
nesses’ knowledge of the defendant’s reputation in the com¬ 
munity. The jury had the right to know whether the wit¬ 
nesses, who testified that the defendant’s reputation in the 
community was good, knew of any prior arrests. This would 
enable the jury to ascertain what weight should be given to 
their testimony. See Wigmore on Evidence, Third Edition, 
Volume III, § 988. It is conceded of course that such a ques¬ 
tion should not be asked unless the prosecutor has a basis in 
fact for asking the,question. In this case the defendant ad¬ 
mittedly had the arrest record 
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Counsel for the appellant made no objection when these 
questions were being asked by the prosecutor and after ap¬ 
proaching the bench and asking permission to have the de¬ 
fendant explain the arrests, he made no objection when the 
court assured him that the jury would be instructed as to the 
weight to be given the testimony (R. 171,172). 

The court did instruct the jury as to the weight to be given 
this type of evidence (R. 186, 187), and at the request of 
counsel the court again instructed the jury as follows (R. 188): 

A man can be arrested and be perfectly innocent. It 
is only the matter of conviction you are concerned with 
and that does not enter into this case. But the fact 
of a person’s arrest can be called to the attention of a 
witness who testifies as to his character and his repu¬ 
tation for honesty, and truth and veracity, and the wit¬ 
ness can be asked, if he knew that a man had been 
arrested, would it change the opinion he has expressed 
with respect to his character. 

Thus it can be clearly seen that the jury was fully instructed 
on the applicable law in regard to the defendant’s arrest rec¬ 
ord, and that since the defendant had put his reputation in 
issue by the introduction of character testimony, the questions 
propounded by Government counsel were entirely proper. The 
prosecutor in this case had a perfect right to ask the questions 
of the character witnesses and the defendant had no right to 
give his version of the circumstances surrounding the arrests. 
There is no showing of abuse of discretion by the trial judge 
in refusing to permit the defendant to explain the arrests. As 
stated by the Supreme Court in the case of Michelson v. United 
States, 335 U. S. 469, p. 480: 

Both propriety and abuse of hearsay reputation testi¬ 
mony on both sides depend on numerous and subtle con¬ 
siderations difficult to detect or approach from a cold 
record and therefore rarely and only on clear showing of 
prejudicial abuse of discretion will courts of appeals 
disturb rulings of trial courts on this subject. 

See also Mannix v. United States, 140 F. 2d 250 (C. A. 4).. 
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III 

It is hearsay to permit one to testify from his own independent 
recollection as to the value of articles listed in a certain 
catalog which was not produced in Court 

The Appellant’s contention that he should have been allowed 
to testify as to the contents of a certain catalog is obviously 
without any merit whatsoever. Such evidence would clearly 
have been hearsay. The cases cited by the appellant in his 
brief do not support his theory. The case of Anderson v. Dis¬ 
trict of Columbia, 48 A. 2d 710 (Mun. Ct. App.), cited by 
appellant holds as follows, p. 712: 

The best evidence rule is usually invoked only where 
the contents of a writing are to be proved. Where such 
writing is not produced, parole evidence is inadmissible 
to prove its contents unless its absence is satisfactorily 
explained. / 

In this case counsel for the appellant made no effort to produce 
the catalog and made no explanation for his failure to produce 
it. It is obvious that a reference to prices seen in some catalog 
where the catalog is not identified, or where no attempt is made 
to offer it into evidence or to explain its absence, is hearsay. 

The best evidence rule requires that the best evidence in the 
power of a party to furnish must be produced, and before sub¬ 
stituted evidence may be used it must be made to appear that 
the party is unable to produce primary evidence through loss 
or otherwise. Shreve v. United States, 103 F. 2d 796 (C. A. S). 

In the case of United States v. Werner, 160 F. 2d 438 (C. A. 
2), cited by appellant, the case was reversed because the trial 
court excluded the testimony of experts as to the value of the 
goods stolen. This was held to be reversible error since it was 
held that expert evidence, to the effect that the market value of 
the goods was almost the equivalent of the price that the re¬ 
ceiver paid for the goods, might have been indicative of his 
innocence, since one who has little to gain is not likely to incur 
the risk of buying stolen goods. Such a situation did not exist 
in the present case since the defendant offered no expert testi¬ 
mony, but merely wanted to testify as to some prices that he 



12 


had once seen in some unidentified catalog. The appellant 
made no effort to prove by expert testimony that the price paid 
by him for the goods was the approximate market value. In 
the absence of such an effort he cannot now complain that he 
should have been allowed to establish value by purely hearsay 
testimony. 

The rule of universal application seems to be that secondary 
evidence is admissible only where it is shown to the satisfac¬ 
tion of the trial court that it is the best evidence available at 
the time of trial either through the loss, destruction, or inacces¬ 
sibility of the primary evidence and that the defendant has 
made a diligent effort to obtain the original evidence. See 
McDonald v. United States , 89 F. 2d 128 (C. A. 8), cert den. 
301 U. S. 697; Haas v. United States, 93 F. 2d 427 (C. A. 8); 
O'Shea v. United States, 93 F. 2d 169 (C. A. 6). 

In the case at bar, counsel for the appellant admitted that 
this evidence was not material (R. 130): 

Mr. Laughlin. I think he would have the right if he 
saw that catalogue at that time, wouldn’t that be the 
same as secondary evidence now? Can’t he testify as 
to what he saw in that catalogue? 

The Court. Well now I do not think so. He has not 
identified the catalogue. It is not Noland’s catalogue, 
but some manufacturer’s catalogue. Whose catalogue 
is it? What manufacturer is it. What year was it and 
what items did it relate to ? You would open up a whole 
flood of testimony. 

Mr. Laughlin. Probably it is not too material. 

The Court. I do not think so. 

' It is obvious that counsel for the appellant made no proper 
effort to introduce evidence of the value of stolen articles into 
evidence and that his contention that the court should have 
permitted the defendant to testify as to the contents of some 
unidentified catalogue, is wholly without merit. 
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There was no prejudicial error where the Court sustained an 

Objection made by the defendant; and where in addition to 

excluding the question, the Court instructed the jury to dis¬ 
regard any evidence that had been excluded. * v .. 

•; <:> '• ’ :r. . " • 

The appellant complains that prejudicial error was com¬ 
mitted when the prosecutor asked the appellant whether or not 
he had had a certain conversation with the Government witness 
Fox (R. 154): 

~ *• Mr. McKinley. I will ask you if it isn’t a fact that on 
or about—on or about September 23, 1948, you talked 
with Fox on Twelfth Place Northeast, at about five- 
thirty or six o’clock p. m. and that at that time you told 
him to sit tight and take it easy and let you handle the 
whole matter, and that “if worse comes to worse” you 
would say you didn’t even know him: 

The court excluded the question on the ground that it was 
beyond the scope of the direct examination (R. 154). The 
court previously had prevented the witness Fox from testifying 
as to this conversation since the witness could not fix the time 
of the conversation and the court also ruled that it was not 
proper redirect examination (R. 49-50). 

After the question had been excluded counsel for the ap¬ 
pellant made no further objection and in instructing the jury 
(R. 184) the court stated as follows: * 

If in the course of the trial you have heard evidence 
offered by counsel on either side, excluded by the court, 
you are to pay no attention to that whatsoever. The 
only evidence that you are to pay attention to is the 
evidence that has been adduced here from the witness 
stand from the lips of witnesses. •• 

It is well settled that a defendant cannot object to alleged 
prejudicial remarks of a district attorney on grounds that a 
mere sustaining of objection thereto was insufficient where he 
did not ask to withdraw the case from the jury. See Gerard 

sl'.-l • ..i i.'\‘ : • . H *.• -%j «. v' */, > : r.i; ^ ? vj-,0. 
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v. United States, 61 F. 2d 872 (C. A. 7); Alberty v. United 
States, 91 F. 2d 461 (C. A. 9); Lorenz v. United States, 24 App. 
D. C. 337, cert. den. 194 U. S. 640. 

It is the position of the Government that the question asked 
by the district attorney was a perfectly proper question even 
though excluded by the court. The district attorney was prop¬ 
erly attempting to lay a foundation for impeachment of the 
witness. It was perfectly proper to ask the witness on cross- 
examination the details of a certain conversation as long as the 
district attorney was specific as to time, place and circum¬ 
stances so that the witness could deny or explain it. Gordon 
v. United States, 289 Fed. 552, 53 App. D. C. 154; Stinson v. 
Aluminum Company of America, 141F. 2d 682 (C. A. 6). See 
also Ewing v. U. S., 77 U. S. App. D. C. 14, 20-24, 135 F. 2d 
633, cert. den. 63 S. Ct. 829. In any event, conceding, without 
admitting, that the question asked by the assistant district 
attorney was improper, the question was not prejudicial and 
was not sufficient to warrant a reversal of the conviction. Even 
if the question was improper the substantial rights of the de¬ 
fendant were not prejudiced, since the defendant’s objection 
was sustained and the jury was instructed to disregard all testi¬ 
mony that had been excluded. The general rule is that any 
improper conduct or comment by a district attorney is not 
ground for reversal where the jury is instructed to disregard it. 
Bonelle v. United States, 53 F. 2d 997 (C. A. 7); Urated States 
v. Goodman, 110 F. 2d 390 (C. A. 7). 

y 

There was sufficient evidence to sustain the verdict 

There was sufficient evidence to sustain the verdict in this 
case. As stated in the case of Morton v. United States, 79 U. S. 
App. D. C. 329,147 F. 2d 28: 

The Government sustains its burden when it presents 
evidence sufficient to establish the guilt of the accused. 

There was ample evidence in this case to prove that the 
defendant was guilty as charged beyond a reasonable doubt 
and that the verdict returned was proper. 








CONCLUSION 


It is respectfully submitted that there was no reversible error 
committed during the trial of this case; that the appellant was 
not deprived of any substantial rights and that the judgment 
below should be affirmed. 

George Morris Fat, 

United States A ttorney. 
William S. McKinley, 

Joseph M. Howard, 

Thomas A. Flannery, 
Assistant United States Attorneys. 


